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Supreme Court of Tennessee. 
COLBURN et al. v. MAYOR OF CHATTANOOGA. 

Where the authorities of a municipal corporation are proceeding to do an act 
which is ultra vires and which will impose on a taxpayer an unlawful increase 
of tax, he may file a bill in equity, in his own name, to enjoin the act. The con- 
currence of the attorney-general, or other representative of the public, is not 
indispensable. 

In such a case a court of equity has power to enjoin the issue of illegal evidences 
of debt by the corporate officers. 

Corporate powers are to be strictly construed, and unless clearly given in the 
charter or by statute, no authority exists in a municipal corporation to issue scrip 
or warrants on the treasurer, in the form of promises to pay at a future day, for 
the purpose of paying the ordinary expenses of the municipality. 

This was a bill filed by complainants in behalf of themselves and 
other taxpayers of the city of Chattanooga, to enjoin the mayor and 
aldermen from issuing any scrip, treasury warrants, currency note, 
bill or other evidence of debt, until legal authority should be first 
obtained for so doing. 

The bill alleged that by an Act of the General Assembly of 
March 20th 1873, entitled " An Act to provide for the issuance of 
bonds by the cities," it is provided that in no case shall the author- 
ities of cities having more than eight thousand and less than twenty 
thousand inhabitants, issue bonds or other evidences of debt until 
authorized by a two-thirds vote of the qualified voters of such city, 
at an election held for that purpose ; and when duly authorized so 
to do, by an election held as aforesaid, such authorities are empow- 
ered to issue bonds or evidences of debt not exceeding $100,000 in 
addition to the debts outstanding at the time of the passage of said 
act ; that in violation of the said act the defendants were issuing 
evidences of debt, consisting of warrants on the treasurer, drawn by 
the mayor and countersigned by the recorder, currency warrants, 
due in one and three years, which are promissory notes, having the 
form and general appearance of bank bills ; that the treasury war- 
rants are payable in city scrip ; that by this creation of debts the 
defendant has greatly depreciated the credit of the city, &c, and 
praying that defendants be required to state the amount of such evi- 
dences of debt issued, &c, and be enjoined from further issue with- 
out lawful authority. 

The defendants, after a motion to dismiss for want of jurisdiction 
of subject-matter and parties, which was overruled by the court, 
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answered, stating the amount of the city debt ; the amount of scrip 
issued ; that they had issued the scrip under the authority of and 
for the purpose specified in the municipal charter, and to accomplish 
the objects of their incorporation, and for providing for the pay- 
ment of the debts and expenses of the city ; that upon the com- 
ing into office of the present board, they found no money in the 
treasury and a large outstanding indebtedness, and being de- 
prived by the action of the General Assembly of the state of the 
power to enforce the collection of taxes for the years 1874-75, 
they issued warrants and scrip, believing such a course to be 
necessary to the maintenance of the city government, and for the 
best interests of the people ; that they have the right to issue war- 
rants upon their treasury, whether they have money therein or not, 
and the right to issue scrip, and that the credit of the city is de- 
preciated, not by any illegal creation of debt, but by the action 
of the legislature suspending the collection of taxes. 
The form of the scrip issued was as follows : — 

" State of Tennessee [1]. 
One year after date the Board of Mayor and Aldermen of the 
city of Chattanooga will pay one dollar to bearer. 

Thomas Taylor, Mayor. 
" , Auditor." 

And endorsed : " This note is receivable for all taxes and other 
dues of the city on presentation." 

The cause was heard upon the bill, answer and exhibits, and an 
injunction granted, and defendants appealed to this court. 

The opinion of the court was delivered by 

Lea, Special J. — The first question presented by the case for our 
determination is, had the chancery court jurisdiction of the subject 
and of the municipal conduct r f the defendant by bill filed by a tax- 
payer ? It is insisted for the defendants that illegal acts, such as 
defendants are charged with, affect the whole public, and the public 
must, by its authorized officers, institute the proceeding to prevent 
or redress the illegal act, and that therefore the attorney-general 
was the proper person to file this bill ; and we are referred to the 
reports of several states thus holding. The better, and more uni- 
versal doctrine is that any taxpayer may bring his bill in equity to 
prevent the corporate authorities from acting ultra vires, where the 
effect will be to impose on him an unlawful tax, or to increase his 
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burden of taxation : 2 Dillon on Mun. Corp., sect. 731, says : " In 
this country the right of property holders or taxable inhabitants to 
resort to equity to restrain municipal corporations and their officers 
from transcending their lawful powers, or violating their legal duties 
in any mode which will injuriously affect the taxpayers, such as 
making an unauthorized appropriation of the corporate funds, or 
an illegal disposition of the corporate property, or levying and col- 
lecting void and illegal taxes and assessments upon real property 
* * * has been affirmed or recognised in numerous cases in many 
of the states. It can, perhaps, be vindicated upon principle, in 
view of the nature of the powers exercised by municipal corporations 
and the necessity of affording easy, direct and adequate preventive 
relief against their abuse. It is better that those immediately 
affected by corporate abuses should be armed with the power to 
interfere directly in their own names, than to compel them to rely 
upon the actions of a distant state officer." 

The action of the chancellor, therefore, in overruling the motion 
to dismiss the bill for want of jurisdiction was proper. The charter 
of the city of Chattanooga provides that the corporation " shall have 
full power to borrow money on its bonds for any object that its au- 
thorities may determine to be important to the promotion of its 
welfare, and is not made improper by existing law, provided that 
the sum borrowed under the provisions of this section shall not ex- 
ceed the sum of $50,000, without being specially authorized to do 
so by a majority of the qualified votes of said city." 

The unconstitutionality of the Act of March 20th 1873 has been 
argued with great earnestness, because the caption of the act does 
not state the subject of the act, and because it repeals the section 
just quoted from the charter of incorporation of the city of Chatta- 
nooga. In the view we have taken of this case, it is immaterial 
whether said act is constitutional or unconstitutional, or whether it 
repeals any part of the charter or not. Neither by the Act of 
March 20th 1873, nor by the charter has the corporation any power 
to issue warrants on the treasurer, or city scrip, for the purpose of 
raising money for the ordinary expenses of the corporation. War- 
rants on the treasurer may be given by an authorized officer to pay 
money, but only as evidences to him that the debts had been audited 
by the properly authorized officers of the body, and serve as vouch- 
ers to him for his disbursements : Mayor and Council of Nashville 
v. Fisher et al., Supreme Court of Tennessee, not yet reported. If 
Vol. XXVI.— 25 
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there be not money in the treasury, then the corporation should 
borrow, as provided in the charter or by existing law, or they should 
levy and collect such tax as to raise whatever sum is needed, and 
if they can neither borrow nor raise the money by taxation to meet 
their expenditures, then they should cease their expenditures until 
they can thus realize according to law. 

But for no purpose had the corporate authorities the right to issue 
warrants on the treasury payable in city scrip, or to issue the city 
scrip. Their action was illegal and contrary to law and public pol- 
icy. This city scrip is about the size, and upon the same kind of 
paper, and in every respect very much like national bank notes, 
and was doubtless designed to circulate as currency. 

The court will strictly construe municipal charters, and require 
clear authority for the powers assumed to be exercised under them. 
While these defendants aver that they have acted in the utmost 
good faith, yet so much abuse of power, not to say corruption, has 
been found in some municipalities, and such onerous and ruinous 
burdens placed upon the taxpayers, that to use the language of a 
distinguished author, "it is the part of true wisdom to keep the 
corporate wings clipped down to the lawful standard." 

Let the decree be modified as indicated in this opinion, and the 
injunction be made perpetual. 
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